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1899
Gerardo GARCI A

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 2 March 1972, an Adm nistrative Law Judge of
the United States Coast Guard at New York, NY., revoked
Appellant's seaman's docunents wupon finding him guilty of
m sconduct. The specification found proved alleges that while
serving as a wi per on board SS EXPORT Al DE under authority of the
docunent above captioned, on 15 October 1971, Appellant wongfully
had in his possession a narcotic, to wit: hashish.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.

The Investigating Oficer introduced in evidence a record of
conviction in the Crimnal Court, Kings County, Cty of New York
for possession of drugs.

I n defense, Appellant nmade an unsworn statenent.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved by plea. He then entered an
order revoking all docunents issued to Appellant.

The entire decision was served on 8 March 1972. Appeal was
tinmely filed on 19 March 1972 and perfected on 14 August 1972.

FI NDI NGS OF FACT

On 15 Cctober 1971, Appellant was serving as a w per on board
SS EXPORT Al DE and acting under authority of his docunent while the
ship was at Brooklyn, N Y.

Because of the disposition to be nade of this case, no further
findi ngs are made.



BASES OF APPEAL

This appeal has been taken from the order inposed by the
Admnistrative Law Judge. It is contended that the Adm nistrative
Law Judge inproperly construed 46 CFR 137.03-4 in its application
to the instant case.

APPEARANCE: Klein and Sterling, New York, by Max Cohen, Esq.
OPI NI ON

After the Investigating Oficer had advised Appellant at the
time of service of charges that anong the possible results of the
heari ng were revocation, suspension, and suspensi on on probation of
his docunent, the Adm nistrative Law Judge "corrected" this at
hearing to declare that there were only two possible results of the
hearing, dismssal or revocation. This was done on the theory that
hashish is a narcotic other than marijuana, and therefore the
di scretion granted to admnistrative law judges by the 1970
amendnent to 46 CFR 137.03-4 was not available in this case.

21 U.S.C 802, item (15), defines "marijuana"” for these
pr oceedi ngs. It includes resins extracted from any part of the
pl ant, Cannabis Sativa. Hashish is just such a resin, and is
marijuana within the nmeaning of 46 CFR 137.03-4.

Appel lant is entitled to a hearing in which he may seek to
persuade the Admnistrative Law Judge that his possession of
hashi sh (assuned for the purpose of this decision) was indicative
of such use, possession, or association as to authorize a finding
that it "was the result of experinmentation by the person and that
the person has submtted satisfactory evidence that such use wll
not recur,”" wth a possible result of an order less than
revocati on.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
N.Y., on 2 March 1971, is VACATED. The findings are SET ASI DE and
case is REMANDED for further proceedings not inconsistent wwth this
deci si on.

T. R Sargent
Vice Admral, U S. Coast Guard
Vi ce Commandant
Signed at Washington, D.C., this 5th day of Decenber 1972.
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